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BRIEF FDR APPELLANTS 


Jurisdictional Statement 

' 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia!; 
Appellate jurisdiction is vested in this Court by Section 
17-101 of the 1940 Code of Laws for the District of Colum- 
bia and Acts of Congress therein cited. 

Jurisdiction in the District Court of the United States 
for the District of Columbia was based upon Section 11-301 
of the 1940 Code of Laws for the District of Columbia and 

Acts of Congress therein cited. 

. 

The suit in the District Court was an action for damages 
sustained by the appellants by reason of a libelous article 

i 
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published by the appellees concerning the appellants. The 
District Court granted appellees’ motions for summary 
judgment and rendered judgment dismissing the appel¬ 
lants’ complaint. 

\ 

Statement of the Case 

This appeal involves an action for damages brought by 
the appellants Thomas W. Fowler, trading as Columbia 
Cab Company, and Charles B. Howery, a driver of Colum¬ 
bia Cab 75, in his own behalf and in behalf of 59 other 

l 

Columbia Oab drivers against the author, James J. Bren¬ 
nan, and the publisher, The Curtis Publishing Company, a 
corporation, of a false, malicious and defamatory article 
entitled “Never Give A Passenger A Break” appearing 
in a magazine known as “The Saturday Evening Post”. 

The article in question was published in the February 
28, 1948 issue of the “Saturday Evening Post” and said 
article was accompanied by photographs depicting the 
author as an operator of a Columbia Cab. On March 2, 
1948, appellants filed their complaint for damages against 
the appellees. The complaint alleged (App. 2) that 
appellant Thomas W. Fowler was the owner and operator 
of a fleet of taxicabs in the District of Columbia and oper¬ 
ated said business under the name of the Columbia Cab 
Company, and that appellant Charles B. Howery was the 
driver of Columbia Cab 75 and filed suit in his own behalf 
and in behalf of 59 other Columbia Cab drivers similarly 
situated; and that appellee Curtis Publishing Company 
was the publisher of a magazine called “The Saturday 
Evening Post” and published said article entitled “Never 
Give A Passenger A Break”, of which James J. Brennan 
was the author. The complaint alleged the publication of 
the libelous article and falsity thereof and the malice of 
the appellees, and the complaint stated that said article 
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included pictures of a Columbia Cab. The complaint al¬ 
leged that said article intended to mean that its author -was 
an operator of a Columbia Cab and that appellant Fowler 
exercised no supervision over the drivers of Columbia 
Cabs, and that appellant flowery and 59 other Columbia 
Cab drivers were dishonest, were chiselers, regularly 
cheated the public, and habitually violated the law. The 
complaint alleged further that the article meant that ap¬ 
pellant Fowler as operator and owner of said Columbia 
Cabs, permitted and allowed said unlawful conduct, and 
that the public could not expect to receive fair treatment 
if they rode in a Columbia Cab but could expect to be in¬ 
sulted, overcharged, cheated and defrauded. 

Paragraph four of the complaint alleged that the busi T 
ness of appellant Fowler by reason of said article and 
photographs was subjected to an unwarranted and un-j 
desired publicity. The good will of said business wa4 
destroyed and the publication caused persons who were 
renting cabs from him to refrain from renting said taxi¬ 
cabs; that appellant’s credit was destroyed and that his 
standing in the taxicab industry was damaged and im¬ 
paired. Paragraph five of said complaint alleged that as 
a result of the malicious publication of said libelous ar¬ 
ticle and photographs, appellant Howery and 59 other 
Columbia Cab drivers were injured in their business and 
were brought into public scandal, disgrace, and were heldj 
up to public hatred, ridicule and comtempt, and have lost 
the confidence of the public. 


On April 16,1948, appellees filed a motion to dismiss the ! 
complaint as to plaintiff Fowler (App. 4) on the ground j 
that (1) the complaint failed to state a claim against the j 
defendants upon which relief could be granted; (2) that 
the article did not defame taxicab fleet owners or plaintiff 
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Fowler; (3) that the article was not libelous per se as to 
plaintiff Fowler and he did not properly plead special 
damage. On the same date appellees filed a motion to 
dismiss as to plaintiff Howery (App. 5), or in the al¬ 
ternative to strike portions of the complaint, on the fol¬ 
lowing grounds: (a) the complaint failed to state a claim 
against the defendants upon which relief could be granted; 
(b) plaintiff has not alleged facts and the attached article 
does not show that he is one of those against whom the 
alleged defamatory statements were directed; (c) plain¬ 
tiff may not bring an action as representative of a defamed 
class when he has no individual action; (d) plaintiff has 
no standing to maintain a suit in behalf of other Columbia 
Cab drivers; and (e) plaintiff may not claim damages for 
other Columbia Cab drivers as a group. 

Both of said motions were accompanied by affidavits 
signed by the assistant secretary of appellee Curtis Pub¬ 
lishing Company, and copies of said article were attached 
to said affidavits. On June 7, 1948, the District Court filed 
an opinion (App. 6) granting appellees 7 motion to dis¬ 
miss and as said motion was accompanied by an affidavit, 
treated said motion as a motion for summary judgment 
and on June 25, 1948, an order was signed dismissing the 
complaint 

Statem e n t of Points on Appeal 

L The Court erred in granting the motion of the ap¬ 
pellees for summary judgment and in dismissing the com¬ 
plaint. 

2. Whether or not the photographs accompanying the 
libelous article sufficiently identify the appellants as being 
the persons libeled by the article is a question of fact which 
should have been submitted to a jury. 


5 


3. The publication of the defamatory article accom¬ 
panied by photographs of the appellants’ taxicabs, bear¬ 
ing the appellants’ trade name, constituted a “trade libel’; 
for which appellant Fowler has a cause of action. 

4. Under Buie 23 of Federal Buies of Civil Procedure, 
an action may be maintained by appellant Charles B. 
Howery in behalf of the group of taxicab drivers affected 
by the article. 

I 

Summary of Argument 


A publication of matter which Is untrue and disparaging 
to one’s business is actionable. j 

n , ! 

! 

The article in question accompanied by the photographs, 
defames and disparages the appellants in the conduct of 
their business. 

m j 

Hie complaint in the instant case states a cause otf 
action. 

• f ' 

Argument i l 


A publication of matter which is untrue and disparaging 
to one’s business is actionable. 

| 

In the instant case appellants filed suit for damages as 
a result of the publication of a libelous article. The posi¬ 
tion of the appellees which was adopted by the Court be¬ 
low was that as to appellant Fowler the alleged defamatory 
statements contained in said article were directed solely 
against taxicab drivers and did not relate to the owners, of 
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taxicabs and no mention was made of appellant Fowler 
personally. As to appellant Howery the lower Court 
adopted the view pf the appellees that even assuming 
that the article was defamatory of Columbia taxicab driv¬ 
ers as a group, no individual Columbia taxicab driver had 
a cause of action for libeL 

No consideration was given by the Court to the fact 
that the photographs accompanying the article focused 
the attention of the public on the business of the appel¬ 
lants, and that even if it did not affect them personally it 
very seriously affected their business. Most courts have 
held that the publication of false statements disparaging 
the character or conduct of one’s business gives rise to 
an action for damages even though it may not affect his 
personal reputation. In Prosser’s “Handbook of the Law 
of Torts” (1941), he terms this tort “injurious falsehood” 
and in chapter 20, section 106, we find: 

“Because of the unfortunate association with 
‘slander’ a supposed analogy to defamation has hung 
over the tort like a fog concealing its real character, 
and has had great influence over its development.” 

At page 1038 he writes: 

“Since in every case the plaintiff must prove special 
damage, in the form of loss of a present or prospective 
economical advantage, it seems clear that injurious 
falsehood should be regarded merely as one form of 
interference with economic relations rather than as a 
branch of the more general harm to reputation in¬ 
volved in libel and slander. * • * It is not always 
easy to distinguish between personal defamation of 
the plaintiff and disparagement of his property or 
business. If the statement made charges the plaintiff 
with personal misconduct or imputes to him reprehen¬ 
sible characteristics it is regarded as libel or slander, 
and since any such charge concerning his conduct of 
his business will affect him in that business, the slan¬ 
der is actionable without proof of damage.” 
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At page 1039 lie states:. 

“On the other hand, if the aspersions reflect only 
upon the quality of what he has to sell, or the char¬ 
acter of his business as such, it is merely disparager 
ment and proof of damage is essential to the cause of 
action.’’ 

At page 1041: | 

“The gist of the tort is the interference with the 
prospect of sale or advantageous relations, and it is 
equally possible to disparage the plaintiff’s business 
by reflecting upon its existence or character, the man¬ 
ner in which it is conducted, its employees or its cusr 
tomers without affecting any property interest.” 


In its opinion the lower Court describes the article in 

question as “a satire on taxicab drivers in Washington, 

D. C.” The opinion reads: 

“It is a caustic, merciless diatribe depicting taxicab 
drivers in the Nation’s Capital as ill-mannered, bra¬ 
zen, and contemptuous of their patrons. Worse thap 
that, it portrays them as dishonest and as cheating 
their customers when opportunity arises.” 

We subscribe to the lower Court’s opinion insofar as 
the article is concerned. The lower Court, however, failed 
to recognize the existence of such a tort as disparagement 
as distinct from defamation and described the action filed 
as an action for libel. Appellants contend that even though 
they are not personally named, that they have an action 
for disparagement and by reason of the reprehensible 
conduct attributed to them by this reflection on their busi¬ 
ness, the disparagement also amounts to personal defama¬ 
tion. 

i 

i 

In an article “Defamation or Disparagement”, 24 Minn. 
Law Review 624 (1939), the author reviews a number qf 
the leading cases on the subject and concludes by saying: 

“The correct rule, then, to be deduced from the 
case seems to be that, where the alleged defamatory 
statement refers merely to the quality or character- 
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istics of either personal or real property or where it 
impugns the title of a party to such property, it con¬ 
stitutes disparagement of property only and gives rise 
to a cause of action solely if special damages are 
pleaded and shown, but that, if the statement either 
directly or by implication ascribes dishonesty, fraud, 
lack of integrity, or reprehensible conduct to the own¬ 
er or manufacturer or seller of the property, it con¬ 
stitutes personal defamation and gives rise to an 
action for libel. ’ ’ 

In the instant case it is submitted that by the use of 

'i x 

three different pictures showing the author as a driver of 
a Columbia Cab, the article intended to mean that the 
author was in fact a Columbia Cab operator. This imputes 
that appellant Fowler by condoning such conduct as the 
author relates in his article, failed to conduct his business 
properly and that appellant Fowler allowed and permitted 
said unlawful conduct, and the public could expect to be 
insulted, overcharged, cheated and defrauded. The photo¬ 
graphs depicting the author as the driver of a Columbia 
Gab also impute that the author’s associates, i. e., other 
Columbia Cab drivers, did not conduct their business 
properly, or as the complaint alleges, that they were dis¬ 
honest, were chiselers, regularly cheated the public, over¬ 
charged tourists, and habitually violated the law. The 
rule above stated has been followed in the District of 
Columbia and in the case of Marino v. de Marco, 41 App. 
D. C. 76, the Court in holding that it was slanderous per se 
to say of a fruit dealer that he sells u rotten goods”, 
stated: 

“It is elementary in the law of libel and slander 
that ‘defamatory words falsely spoken of a party 
which prejudices such party in his or her profession 
or trade’ are actionable per se. Pollard v. Lyon, 91 
U. S. 225, 23 L. Ed. 308. This form of action is allow¬ 
ed by the law for the protection of every man who 
follows an honest profession, business or calling from 
false accusation, the natural tendency of which is to 
prejudice him in such profession, business or calling.” 
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In the case of Black & Yates, Inc., et al., v. Mahogany 
Asso., Inc., et al., 129 F (2d) 227 (1941) the Third Circnit 
Court of Appeals reversed the action of the lower Court in 
dismissing a complaint in a suit to enjoin a trade libel and 
stated as follows: 

“But the phrase ‘pure trade libel’ has been called a 
misnomer which has resulted in ascribing to this tojrt 
the legal attributes of libel and slander, particularly 
the inherent characteristics of defamation, and in the 
consequent application of the dogma that a court of 
equity will not enjoin a continuing libel or slander. 

“There is a clear line of demarcation between the 
two torts which is often overlooked. The first is con¬ 
cerned with interests of personality, the other with in¬ 
terests in property. Thus, the Restatement classifies 
libel and slander as ‘Defamation,’ ‘Invasions of Inter¬ 
est in Reputation,’ and trade libels as ‘Disparage¬ 
ment,’ ‘Invasions of Interests in the Vendibility of 
Property by Disparagement’. A judicial conscious¬ 
ness of this distinction and the consequent attendant 
differences in legal incidents would, avoid the ‘con¬ 
fusion’ ‘it (trade libel) has led to’ and ‘The applica¬ 
tion of false analogies. Or more specifically the fail¬ 
ure to realize that the action for disparagement of 
property has a place of its own in the law; and is 
not a mere branch, or special variety, of the action for 
• defamation of personal reputation or of the action ior 
deceit’ 

“Assuming that the plaintiffs here have pleadfed 
nothing more than an action for disparagement iof 
goods, that is to say, a ‘pure’ trade libel, and although 
under certain circumstances such a libel may also con¬ 
stitute a defamation of the owner, so as to bar equit¬ 
able relief, that obstacle does not confront us in the 
case at bar. * * *” 

In the case of Larson y. The Brooklyn Daily Eagle, 108 
Fed. 721 (1901) the defendant published in its newspaper 
that a little girl had died after eating the plaintiff’s ice 
cream and several other children had become ill after 
eating the same brand of ice cream which had been manu- 


i 

I 


I 
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factored by the plaintiff. The Court held the publication 
to be libelous per se and actionable without proof of spe¬ 
cial damage. 

In the case of The Ohio & Miss. Rwy. Co. v. The Press 
Publishing Co., 48 Fed. 206 (1891) the language used was 
“over one-half of the ties in the road bed (of the plain¬ 
tiff) are rotten and it is dangerous to run trains very 
fast”, and the Court in holding that this amounted to 
charging a railroad with incapacity or neglect in the con¬ 
duct of its business, belief of the truth whereof would 
prevent persons from employing it as a common carrier, 
and was actionable per se and stated: 

“It is an elementary rule of law that every legal 
occupation from which pecuniary benefit may be de¬ 
rived creates such special susceptibility to injury by 
language charging unfitness or improper conduct of 
' such occupation that the language is actionable with¬ 
out proof of special damage.” 

Appellants take the position in the instant case that the 
exhibition of the pictures of Columbia Cabs with the article 
amounted to such a disparagement of the appellants’ 
business that it includes and imputes to the appellants 
reprehensible conduct in relation to their business. In 
Smith’s “Disparagement of Property”, 13 Col. L. R. 121, 
we find: 

“The right in the plaintiff which is infringed is not 
a right to personal reputation but a right in connec¬ 
tion with property. The method of its violation is 
not direct physical invasion nor the application of 
physical force to the tangible object of property, but 
the use of language, oral or written, which is likely to 
and does depreciate the value of property in the hands 
of the owner. The tangible object, i. e., a chattel 
which is the subject of plaintiff’s alleged right of 
ownership, is not physically affected by defendant’s 
statement. It is the minds and conduct of third per¬ 
sons, intending purchasers and the like, upon which the 
statement produces an effect and the ultimate result 
is to affect the value of the chattel in the hands of its 
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alleged owner. The intrinsic value of the chattel has 
not been altered but rather its saleable value. . 

4 ‘The right in the plaintiff which has been infringed 
•is the right to hold property unimpaired in value, free 
from depreciation in value, by untrue statements con¬ 
cerning the title of the owner. Disparagement has a 
place all of its own in the law of torts. An action on| 
the case for maliciously acting in such a way as to j 
cause the plaintiff’s some pecuniary loss.” 

In the case of Ryding v. Smith, L. R. 1 Ex. 91, an Eng-j 
lish court allowed a recovery in an action by a grocer for j 
damage to his trade resulting from the slander of his wife! 
who worked in the shop. He did not sue for an implied 
slander to himself, but for the damage to his business, the 
legal cause of which was the defendant’s wrongful act. 

In the case of Ratcliffe y. Evans (1892), 2 Q. JB. 524, a 
boilermaker and engineer sued for injury to his credit and 
reputation and for injury to his business and loss of trade j 
due to a false publication which reported that he had given 
up his business. The -Court held that although the words 
were not libelous or defamatory, an action on the case was! 
maintainable as the injuries were the natural and probable! 
consequences of the false statements. 

In chapter 24 of “Restatement of Torts”, section 573, 
we find: 

“• * * one who falsely and without a privilege to do 
so publishes a slander which describes to another con-j 
duct, characteristics or a condition incompatible with 
the proper conduct of his lawful business, trade, pro-j 
fession, or of his public office, whether honorary or for! 
profit, is liable to the other.” 

and at page 178 “Restatement of Torts” we find: 

“The rule not only protects persons who, as in-l 
dividuals conduct business or industry, but those who| 
do so as officers or agents of a corporation.” 

Section 626 of the “Restatement of Torts” reads to thei 
effect: j 

“One who, without a privilege to do so, publishes an| 
untrue statement of fact which is disparaging to thej 


i 
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quality of another’s land, chattels or intangible things, 
under circumstances which would lead a reasonable 
man to forsee that the conduct of a third person as 
purchaser or lessee thereof would be determined 
thereby, is liable for pecuniary loss resulting to the 
other from the impairment of vendibility so caused.” 

By the foregoing cases appellants wish to point out to 
this Court that disparagement of one’s business is not a 
new theory of law but has been recognized for many, many 
years. In the instant case we have this article which casts 
serious reflections upon all those associated with the taxi¬ 
cab industry in the District of Columbia. The article 
then focuses out to the attention of its readers the par¬ 
ticular taxicab operated under the trade name of appellant 
Fowler and operated by appellant Howery and his associ¬ 
ates. The business in question, and the complaint alleges, 
is owned and operated by appellant Thomas W. Fowler. 
A reflection on the way in which these cabs are operated, 
L e., the way in which the drivers of these taxicabs treat 
their passengers, is just as serious insofar as the Columbia 
Cab Company is concerned, as a statement that “over 
one-half of the ties of the road bed of a railroad are xot- 
ten”. To say that children have been made sick from 
eating ice cream manufactured by a certain concern is no 
more harmful than to say in an article that taxicab drivers 
are dishonest, overcharge and cheat the public, and then 
show pictures of the cabs of a certain taxicab company. 
Appellants submit that they have a cause of action for de¬ 
famation, as well as for disparagement, by reason of the 
fact that the disparagement in the case at bar reflected on 
appellants personally. 
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n 

The article in question accompanied by the photographs, 
defames and disparages the appellants in the conduct of 
their business. 

i ! 

j 

In the instant case the appellee James J. Brennan, th£ 
author of the article entitled “Never Give A Passenger A 
Break”, is pictured as driving a Columbia Cab and the 
article in question and the editor’s remarks concerning its 
author are accompanied by three photographs of Columbia 
Cabs. The general rule is that it is not necessary that the 
person defamed should be named in a defamatory publicai- 
tion if by extrinsic reference the illustration is apparent, or 
if the publication contains matters of description or refer¬ 
ence of facts and circumstances from which others may 
understand that the person complaining is the person re¬ 
ferred to, or that if pointed out by extraneous circum¬ 
stances so that persons knowing him could and would 
understand that he was the person referred to. Peck V. 
Tribune Co., 214 U. S. 185. j 

The lower court stated in its opinion (App. 7): 

“A jury would have a right to find that the publica¬ 
tion complained of is defamatory in character, in that 
it tends to expose Washington taxicab drivers to con¬ 
tempt and ridicule, and also to cast aspersions on them 
in their business and occupation. • • •" 

The statement of the lower court would be equally true if 
the article were not accompanied by any photographs what¬ 
soever. The opinion fails to consider insofar as appellant 
Fowler is concerned or attach any importance whatsoever 
to the photographs accompanying the article. 

Every person associated with the taxicab industry in the 
City of Washington knows that appellant Thomas W. Foo¬ 
ler owns and operates a fleet of Packard taxicabs under 
the name of Columbia Cab Company. Seeing, therefore, 
the photographs of the Columbia Cab in connection with 
this article, these persons would naturally associate the 
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business of appellant Fowler, if not Fowler himself, with 
the contents of the article. In Chapter 24 “Restatement 
of Torts” section 564, we find: 

“A defamatory communication is made concerning 
to whom its recipient correctly or mistakenly, but rea¬ 
sonably understands it as intended to refer.” 

Certainly it cannot be said that the article with the photo¬ 
graphs is incapable of being interpreted to mean that the 
author Brennan is a Columbia Cab driver and therefore 
was one of the drivers of appellant Fowler’s Columbia 
Cabs. Again, at page 151 of “Restatement of Torts” we 
find: 

“It is not necessary that the plaintiff be designated 
by name. It is enough that there is such a description 
of or reference to him that those who hear or read 
reasonably understand that plaintiff to be the person 
intended.” 

No attempt was made by the appellees to eliminate the 
name “Columbia Cab” in the photographs accompanying 
the article. In fact, it appears that the appellees mali¬ 
ciously intended to focus attention on the taxicabs and the 
taxicab business owned and operated by appellant Fowler. 
The use of the photographs with the article in question 
more effectively directed the attention of the public to the 
appellants than if their names were used in the body of the 
article itself. 

In the case of Merle v. Sociological Research Film Corp. 
(1915) 166 App. Div. 376, 152 NYS 829, the plaintiff filed 
a complaint based upon the production of a moving picture 
firm entitled “The Inside of the White Slave Traffic” in 
which the producer depicts a factory and building bearing 
the plaintiff’s firm name of August G. Merle & Company. 
The court stated in its opinion: 

“A suit for libel based upon a moving picture pro¬ 
duction is a somewhat novel proceeding but there is 
no doubt that if the production tends to bring a person 
into disrepute it may give rise to such an action. The 
serious question is in this case, however, whether the 
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alleged libel is a libel directed against the plaintiff’s 
business or a libel against him personally for con- 
cededly the complaint does not contain allegations of 
special damage sufficient to state a cause of action if 
the libel is directed only against his business. * * * It 
seems to me that the only fair inference to be drawn 
from that picture is that it contains a charge that the 
plaintiff’s place of business is a place where cadets 
and white slave traffickers ply their vicious trade and 
obtain victims and is used as a rendezvous between 
them and so far supports at least the innuendo that 
the plaintiff permits the traffic to proceed upon his 
premises. • • • Moreover it would seem that a charge 
that a business is being carried on in a vicious manner 
might well reasonably imply that the owner of the bus- 
. iness is morally responsible therefor.” 

In the case of Youssoupoff v. Metro-Groldwyn-Mayer 
Pictures, Ltd. (1934) 50 Times L. R. 581, suit was filed by 
the plaintiff for damages for an alleged libel which she 
claimed was contained in a moving picture entitled “Ras¬ 
putin, The Mad Monk”. Plaintiff alleged that the defend¬ 
ants had published in the film pictures and words which 

were understood to mean that she, therein called “Prin- 

* • 

cess Natasha”, had been seduced by Rasputin. Neither 
the plaintiff’s picture nor her proper name were used in 
the film and the defendant contended among other thi 
that there was no evidence on which a jury properly 
rected could find that reasonable people would understand 
the “Princess Natasha” of the film to be Princess Irina, 
the plaintiff. The Court in upholding a verdict of the jury 
in favor of the plaintiff stated: i 

“• • • We follow the law that though the person who 
writes and publishes the libel may not intend to libel 
a particular person and indeed has never heard of that 
particular person, the plaintiff, yet, if evidence is pro¬ 
duced that reasonable people knowing some of the cir¬ 
cumstances, not necessarily all, would take the libel 
complained of to relate to the plaintiff, an action for 
libel will lie.” 

There is no question that if the picture of an individual 
is used in connection with a libelous article an action for 

i 

■ 

i 



i 

i 
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libel may be maintained. In the case of Bazemore v. Sa¬ 
vannah Hospital,-Ga._, 155 S. E. 194, the action 

of the lower court in sustaining demurrers to a complaint 
was reversed in a case where suit was filed against a hos¬ 
pital, a photographer, and a newspaper, alleging that .the 
hospital had permitted the photographer to make pictures 
of the plaintiff’s deceased child, the child being said to have 
been bora with its heart outside its body and was photo¬ 
graphed in a nude condition after an operation at the 
hospital. 

We are concerned in the case at bar with an article which 
is clearly libelous and defamatory of the taxicab industry 
in the City of Washington. The article is general in its 
application but if the article mentioned the names of in¬ 
dividuals in any instance cited, those individuals would 
undoubtedly have an action for libeL The lower court 
apparently realized that appellant Fowler would suffer 
financial injury as the result of the article as the Court 
states: “A person who is injured by reason of the fact 
that someone else was libeled has no right of recovery” 
(App. 7). But who has been libeled by this article? 
By the article itself the taxicab industry in the District of 
Columbia, but by the use of the photographs with the article, 
the article libels those represented by the photographs or 
those persons of whom reasonable people think the lan¬ 
guage to be defamatory. Can it be said that libelous state¬ 
ments made in reference to the goods or products of a 
businessman are actionable if they refer to him by name but 
not if they refer to him by photographs? Can it be con¬ 
tended that libelous statements referring to a common 
carrier by means of photographs are not actionable even 
though they impute fraud, deceit, dishonesty or reprehen¬ 
sible business methods on the part of the drivers of the 
carrier? By illustrating this article with pictures of a 
Columbia Cab appellants were prejudiced more than if 
their names were mentioned in every paragraph of the 
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article in question. It is submitted that it is far more 
serious to use a picture of one’s product than to use words 
naming that product. It has been established that when a 
libelous publication is directed at a person or corporation 
an action for libel may be maintained although neither his 
name nor the style of the corporation has been accurately^ 
designated or described in the publication. See Axton 
Fisher Tobacco Co. v. Evening Post Co., 169 Ky. 64. 

The lower court in holding that the alleged defamatory 
statements were not directed against appellant Fowled 
cited as authority for its decision the case of Security Sales 
Agency v. A. S. Abell Co., 205 Fed. 941. In that case 
libelous statements were published concerning a press com¬ 
pany whose bonds were being sold by the plaintiff as 
exclusive agent for that purpose. The bonds were issued 
by the Guaranty Trust & Banking Company of Georgii 
and an action was instituted by the Security Sales Agency 
of West Virginia and the libelous statements were made 
concerning the Guaranty Trust & Banking Company. The 
Court in holding that the Security Sales Agency did not 
have a cause of action, did not hold that the Guaranty 
Trust & Banking Company did not have a cause of action 
for the libelous statements. There was no showing that 
the statements in question referred in any way to the Se¬ 
curity Sales Agency. An analogy of that case to the instant 
case would be that if a finance company that had financed 
the purchase of Columbia Cabs instituted action against 
the appellees by reason of the photographs of Columbia 
Cabs accompanying the article and contending that by rea¬ 
son of the article the Columbia Cab Company could not 
pay its note. 

Here in the present case the action is brought by the 
parties directly connected to the article by the use of tie 
photographs, i.e., appellant Fowler as the owner and oper¬ 
ator of Columbia Cabs, and appellant Howery, et al f as 
the drivers of Columbia Cabs. 

^ i 
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The complaint alleges that the article included pictures 
of a Columbia Cab and therefore the article referred to 
the appellants. Whether or not the photographs that ac¬ 
companied the article sufficiently identify the plaintiffs as 
being persons libeled by the article, it is submitted, is a 
question of fact for a jury and not one for a court. 

While standing alone the article did not specify or single 
out the appellants but when in conjunction with the article 
photographs are used picturing the author as the driver 
of a Columbia Cab, the pictures constitute the link between 
the libelous matter contained in the article and the appel¬ 
lants. The photographs used with the article are extran¬ 
eous circumstances pointing out the appellants so that per¬ 
sons knowing the appellants would have reason to believe 
that the appellants were referred to by the article. 

In the case of White v. Nicholls, et al, 44 U. S. 266, the 
Supreme Court of the United States held that words not 
otherwise actionable, may form the basis of an action when 
spoken of a party in respect of his office, profession or 
business, and that every publication, either by writing, 
printing or pictures which charges upon or imputes to any 
person that which renders him liable to punishment, or 
which is calculated to make him infamous or odious or 
ridiculous is prima facie a libel and implies malice in the 
author and publisher towards the person concerning whom 
such publication is made. The Court went on to say that 
the question of malice is to be submitted to the jury upon 
the face of the libel or publication itself. 

Appellants contend that at the very least the use of the 
photographs with the article disparages their property 
but by reason of its portrayal of them as dishonest and 
cheating their customers, it directly or by implication as- 
scribes dishonesty on the part of appellant Howery or 
reprehensible conduct on the part of appellant Fowler, and 
therefore, constitutes personal defamation. 
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The complaint in the instant case states a cause of action* 

• i 

i 

A —As to both appellants. ■ j 

* ! 

The complaint in the present case alleged the publica¬ 
tion of the libelous article and the falsity thereof, that the 
appellees acted maliciously and that the article included 
pictures of a Columbia Cab. Complaint alleged that said 
article intended to mean that its author was an operator 
of a Columbia Cab, that appellant Fowler exercised no 
supervision over drivers of Columbia Cabs, and that ap¬ 
pellant Howery and 59 other Columbia Cab drivers were 
dishonest, were chiselers, regularly cheated the public, and 
habitually violated the law. Complaint alleged that the 
article meant that appellant Fowler as owner and operator 
of said cab company permitted and allowed said unlawful 
conduct. The complaint alleged that the publication of the 
libelous article subjected appellant Fowler to unwarranted 
and undesired publicity, that it destroyed his good will, 
affected the renting of his taxicabs, destroyed his credit 
and affected his standing in the taxicab industry. Com¬ 
plaint alleged the appellant Howery and 59 other Columbia 
Cab drivers were injured in their business and were 
brought into public scandal, disgrace and held up to public 
ridicule, hatred and contempt. It is submitted that these 
allegations in the complaint are sufficient to make out a 
cause of action on behalf of the appellants. Even if appel¬ 
lants have only an action of disparagement and not 0f 
defamation, it is submitted that special damages were suf¬ 
ficiently pleaded. 

The weight of authority is to the effect that it is not 
necessary that in alleging special damages to specify the 
particular customers loss because of the publication where 
the nature of one’s business makes such specification im¬ 
possible. It would be impossible to determine the identity 
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and exact number of people who refrained from renting 
taxicabs from appellant Fowler, or who refused to ride in 
the Columbia taxicabs driven by the appellant Howery and 
the 59 other Columbia Cab drivers by reason of their dis¬ 
trust in the appellants after reading the article. Appel¬ 
lants have alleged the special damages which have flowed 
to them as the result of the publication with as much speci¬ 
ficity as the nature of their business allows. 

In the case of Consolidated Terminal Corp. v. Drivers, 
Chauffeurs & Helpers Local Union 639, 33 Fed. Supp. 645, 
the Court stated: 

“It cannot be doubted that the publication of a state¬ 
ment to the effect that a person or corporation, en¬ 
gaged in manufacture or sales to the public is unfair 
to organized labor, if in truth and in fact such person 
or corporation is not unfair to organized labor, results 
in inevitable damage or loss to that person or corpo¬ 
ration. In respect of inevitable damage, such a state¬ 
ment if false and malicious, can be assimilated to those 
expressions which are well recognized in law to be 
libelous per se, and to contend otherwise is to ignore 
the realities of present day economic life. Special 
damages are not required to be stated with any more 

particularity than the nature of the situation permits. 

• • •?> 

In the case of Weiss v. Whittemore, 28 Mich. 366, the 
Court held: 

“• • * and yet, when the injury complained of is a 
loss of trade in ordinary cases from slander or libel, 
it seems to be settled upon authority and we think 
upon sound principals that the names of the customers 
driven away or lost need not be mentioned, but the 
general allegation of the loss of trade is sufficient and 
the declaration may be supported by evidence of such 
general loss.” 

B —As to appellant Howery. 

The Court below in dismissing the complaint as to appel¬ 
lant Howery stated that “even assuming that the article is 
defamatory of Columbia taxicab drivers as a group rather 





! 
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than generally of all taxicab drivers plying their trade 
in the City of Washington, no individual Columbia taxi-¬ 
cab driver has a cause of action for liber’. The general 
rule seems to be that if defamatory words are used broadly 
in respect to a general class of persons and there is nothing 
that points or by proper colloqium or innuendo can be 
made to apply to a particular member thereof, such mem¬ 
ber has no right of action. In the present case the photo¬ 
graphs direct the attention of the public to Columbia Cabs 
which comprise a very small number of the 5,000 taxicabs 
or more engaged in the trade in the City of Washington, j 

One of the authorities referred to by the lower court ijs 
the case of Service Parking Corp. v. Washington Times 
Co., 67 App. D. C. 351. This was an action brought by 
the owner of several parking lots in the downtown section 
by reason of an article appearing in defendant’s newspaper 
concerning the “parking lot racket”. In upholding the 
action of the lower court in directing a verdict in favor of 
the defendant this Court pointed out that there was nothing 
in the article referring to the plaintiff. The only connec¬ 
tion between plaintiff and the article was the statement 
that appeared in the newspaper that a squad of policemen 
would patrol the downtown section. There was no reference 
in the article to downtown parking lots. Undoubtedly if tlie 
article in the Service Parking Corp. case was accompanied 
by photographs of the plaintiff’s parking lots the Court 
would have permitted the case to go to the jury on the 
question of identification. 

In the instant case the defamatory article is accompanied 
by photographs of Columbia Cabs. The appellants herein 
are interested individuals insofar as Columbia Cabs are 
concerned, and obviously a jury can reasonably conclude 
that by reason of said photographs the article referred 
especially to the appellants in this case. 
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It also appears to be the rule that if defamatory language 
is used toward an entire group, including every one of 
them, it may be said to refer to each member of the group 
so that each may sue. In the case of Hardy v. Williamson, 
86 Ga. 551, 12 S. E. 874, it was held that one of the sub¬ 
ordinate engineers of a construction company was entitled 
to maintain an action for a libelous article charging collu¬ 
sion between a brick company and subcontractors and sub¬ 
ordinate engineers of the construction company to defraud 
the construction company. 

In the case of Lee Fanu v. Malcolmson, 1 H. L. Case 637, 
9 Eng. Reprint 910, the Court held that the proprietors of 
a factory in a community in southern Ireland could main¬ 
tain an action for libel against a publisher of a libelous 
article, stating: 

“If a party can publish a libel so framed as to de¬ 
scribe individuals though not naming them and not 
specifically describing them by any express form of 
words, but still so describing them that it is known 
who they are • • • it would be opening a very wide door 
to defamation if parties suffering all the inconven¬ 
iences of being libeled were not permitted to have that 
protection which the law affords. If they are so de¬ 
scribed that they are known to all their neighbors as 
being the parties alluded to and if they are able to 
prove to the satisfaction of a jury that the party writ¬ 
ing the libel did intend to allude to them, it would be 
unfortunate to find the law in a state which would pre¬ 
vent the party being protected against such libels.” 

In the instant case insofar as appellant Howery is con¬ 
cerned, he is acting in his own behalf and on behalf of 59 
other drivers of Columbia Cabs, and the questions of law 
and fact involving all of the Columbia Cab drivers are 
the same in a suit against the appellees. In the case of 
Winslow v. National Electrical Products Corp. (1946) 5 
FRD 126, the Court held that although the individual 
plaintiffs may institute separate suits for overtime com¬ 
pensation under the Fair Labor Standards Act, the joinder 


of such actions into one proceeding is authorized where 
the questions of law and fact are the same and a multi¬ 
plicity of suits can be avoided. 

In the case of Calabrese v. Chiumento, 3 FED 435, the! 
Court held that an action brought in behalf of other em¬ 
ployees similarly situated is not a true class action contem¬ 
plated by federal rules, and will proceed only on behalf 
of those plaintiffs presently named in the complaint unless 
plaintiffs within a reasonable time name other employee^ 
for whom they assume to act or other employees intervene 
or designate an agent or representative to maintain action' 
in their behalf. j 

The appellees in the lower court filed a motion to dismiss 
but the Court treated it as a motion for summary judgment! 
and entered such judgment in their favor. No opportunity! 
was given the appellants to amend their complaint, which 
even if it were necessary by the action of the trial court ip 
not only dismissing the complaint but granting a summary 
judgment in favor of the appellees. Appellants contend 
that by reason of the common question of law and fact 
affecting the rights of appellant Howerv and 59 other 
Columbia taxicab drivers, that this is one of the types of 
action contemplated and covered by Rule 23 of the Federal 
Rules of Civil Procedure. 

In conclusion it is submitted that the article in question^ 
standing alone is libelous of the entire taxicab industry ip 
the City of Washington, that the use of the photographs of 
the Columbia Cabs in connection with the article focused 
the attention of the public to the business operated by the 
appellants, that reasonable people reading the article and 
seeing the photographs would immediately connect the apj 
pellants with the statements contained in the article. The 
article disparages the business conducted by the appellant? 
and it attributes to them such reprehensible conduct in th6 
operation of their business as to amount to defamation. At 
any rate, if this Court should determine that there is a . 
question as to whether the appellants are sufficiently iden- 
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tified by the use of the photographs, the question is one for 
a jury and should not be decided on the pleadings. 


Conclusion 


In conclusion, appellants respectfully submit that the 
judgment below dismissing appellants’ complaint should 
be reversed and that this action should be remanded for 
further proceedings. 

MICHAEL F. KEOGH, 

J. ROBERT CAREY, 
RICHARD H. LOVE, 
Attorneys for Appellants. 
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APPELLANTS’ APPENDIX 
Case No. 1001 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
Foe the District of Columbia. 


Thomas W. Fowler, t/a Colum¬ 
bia Cab Company, 448 New 
York Avenue, N. W., Wash¬ 
ington, D. C., 

and 

Charles B. Howery, Driver of 
Columbia Cab #75, in his own 
behalf and in behalf of Fifty- 
Nine Columbia Taxicab Dri¬ 
vers, 448 New York Avenue, 
N. W., Washington, D. C., 

Plaintiffs, 

vs. 

The Curtis Publishing Com¬ 
pany, a corporation, National 
Press Building, Washington, 
D. C., 

and 

James J. Brennan, 2820 Penn¬ 
sylvania Avenue, S. E., Wash¬ 
ington, D. C., 

Defendants. 


Civil Action 
No. 863-48. 
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Complaint 

• j 

(For damages resulting from libelous publication in j 

magazine.) 


(Filed March 2,1948) 

1. Jurisdiction of this action is based upon Section 
11-306 of the District of Columbia Code (1940 Ed.) and the 
amount involved in this controversy is in excess of Three 


i 
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Thousand Dollars and within the jurisdiction of this Court. 

2. The plaintiff Thomas W. Fowler is a citizen of the 
United States and the owner and operator of a fleet of 
taxicabs in the District of Columbia with his place of bus¬ 
iness at 448 New York Avenue, N. W., and operating said 
business under the name of the Columbia Cab Company. 
Plaintiff Charles B. Howery, is a duly licensed taxicab 

driver in the District of Columbia and is the oper- 
2 ator of Columbia Cab Number 75, and files this 
suit in his own right and on behalf of fifty-nine 
other Columbia Cab drivers similarly situated. Defendant 
The Curtis Publishing Company, is a corporation publish- 
ing a weekly magazine known as “The Saturday Evening 
Post”, and said corporation is doing business in the Dis¬ 
trict of Columbia and : main tains offices in the National 
Press Building. Defendant James J. Brennan is a citizen 
of the United States and resident of the District of Colum¬ 
bia, and is the author of a libelous article published by 
siiid defendant The Curtis Publishing Company. 

3. On, to wit, February 25,1948,.the defendant corpora¬ 
tion, The Curtis Publishing Company, did maliciously pub¬ 
lish, sell and widely circulate, a certain false, scandalous, 
malicious, defamatory and libelous article and photographs 
in “The Saturday Evening Post” entitled as follows: 
“Never Give a Passenger a Break”, with a further caption 
reading: 

“Washington’s haughty cab drivers go where they 
please, charge what they like and all but make the poor 
riders change tires. Here’s a hacker’s lively account of 
how they keep the customers humble.” 

Said article included pictures of a “Columbia Cab” and 
in effect said article asserted and intended to mean that 
the author of said article was an operator of a “Columbia 
Cab” and that no supervision was exercised by the plain¬ 
tiff Thomas W. Fowler over the drivers of “Columbia 
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Cabs” and that plaintiff Charles B. Howery and fifty-nine 
Columbia Cab drivers were dishonest, were “chiselers”, 
regularly cheated the public and overcharged tourists and 
habitually violated the law, and that plaintiff Thomas W. j 
Fowler as owner of said Columbia Cab Company and as 
the operator of Columbia Cabs, permitted, allowed and j 
condoned the said unlawful conduct and that the public 
could not expect to receive fair treatment if they rode in 
a Columbia Cab but could expect to be insulted, over¬ 
charged, cheated and defrauded. 

4. As a result of the malicious publication of said I 
3 libelous article and photographs the business of the j 
plaintiff Thomas W. Fowler, has been subjected to j 
an unwarranted and undesired publicity and the good will 
which the plaintiff has heretofore enjoyed has been de¬ 
stroyed and said publication has caused many of the per¬ 
sons who have been renting taxicabs from the plaintiff ! 
to refrain from renting “Columbia Cabs”, and plaintiff j 
Thomas W. Fowler, in the operation of his business has i 
been otherwise seriously injured, his credit has been de- j 
stroyed, and his standing in the "taxicab industry has been 
damaged and impaired; all to his damage in the sum of One 
Hundred Thousand ($100,000.00) Dollars. I 

5. As a result of the malicious publication of said libel- ! 
ous article and photographs as aforesaid, the plaintiff | 
Charles B. Howery and fifty-nine other Columbia Cab j 
drivers have been injured in their business and have been | 
brought into public scandal and disgrace and held up to j 
public ridicule, hatred and contempt and have lost the j 
confidence of the public; all to the damage of said plain¬ 
tiffs in the sum of Three Hundred Thousand ($300,000.00) i 

i 

Dollars. 

WHEREFORE, the plaintiff, Thomas W. Fowler, de¬ 
mands judgment of the defendants in the sum of One Hun- j 
dred Thousand ($100,000.00) Dollars. j 

j 

j 
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WHEREFORE, the plaintiff, Charles B. Howery and 
fifty-nine other Columbia Cab drivers, demand judgment 
of the defendants in the sum of Three Hundred Thousand 
($300,000.00) Dollars. 

/s/ MICHAEL F. KEOGH, 

/s/ J. ROBERT CAREY, 

/s/ RICHARD H. LOVE, 
Attorneys for Plaintiffs, 

709 Woodward Building. 


4 Motion to Dismiss Complaint as to Plaintiff Fowler 

(Filed April 16, 1948.) 

The defendants move the court to dismiss the action as to 
the plaintiff Fowler, and for reasons therefor refer the 
court to the supporting affidavit attached hereto and state 
as follows: 

t 

(a) The complaint fails to state a claim against de¬ 
fendants upon which relief can be granted. 

(b) Defendants’ article attached hereto did not defame 
taxicab fleet owners or the plaintiff Fowler. 

(c) Defendants’ article attached hereto is not libelous 
per se as to the plaintiff Fowler and he has not properly 
pleaded special damages. 

HOGAN & HARTSON, 

By (s) Edmund L. Jones, 

(s) Howard Boyd, 

(s) Geo. D. Horning, Jr., 

Attorneys for Defendants, 
810 Colorado Building, 
Washington 5, D. C. 
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15 Motion to Dismiss Complaint as to Plaintiff Howery 

and in the Alternative to Strike Portions 
of the Complaint 

(Filed April 16, 1948.) 

The defendants move the court as follows: 

(1) To dismiss the action as to the plaintiff Howery. 

(2) To strike those portions of the complaint in which 
plaintiff Howery attempts to state a claim in behalf of 
fifty-nine Columbia Cab drivers. 

As reasons therefor the defendants refer the court to the 
supporting affidavit attached hereto and state as follows: 

(a) The complaint fails to state a claim against defend¬ 
ants upon which relief can be granted. 

(b) Plaintiff has not alleged facts and the attached ar¬ 
ticle does not show that he is one of those against whom the 
alleged defamatory statements were directed. 

(c) Plaintiff may not bring an action as representative 
of a defamed class when he has no individual cause of ac¬ 
tion. 

(d) Plaintiff has no standing to maintain a suit in behalf 
of other Columbia Cab drivers. 

(e) Plaintiff may not claim damages for other 

16 Columbia Cab drivers as a group. 

HOC AN & HARTSON, 

By (s) Edmund L. Jones, 

(s) Howabd Boyd, 

(s) Oeo. D. Hobning, Jb., 

Attorneys for Defendants, 
810 Colorado Building, 
Washington 5, D. C. 
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19 Opinion 

(Filed June 7, 1948.) 

Action for libel as a result of publication of an article 
in a magazine known as “The Saturday Evening Post”. 
On motion of defendants to dismiss the complaint on the 
ground of insufficiency. Motion granted. 

Edmund L. Jones, Esq., of Washington, D. C., for the 
defendants, for the motion. 

J. Robert Carey, Esq., of Washington, D. C., for the 
plaintiffs, opposed. 

This is an action for libel brought by Thomas W. Fowler 
and Charles B. Howery, against The Curtis Publishing 
Company, the publisher of a magazine known as “The 
Saturday Evening Post.” 

20 The offending material consists of an article pub¬ 
lished in “The Saturday Evening Post”, entitled 

“Never Give a Passenger a Break”. Its author is joined 
as a co-defendant. The article is a satire on taxicab drivers 
in Washington, D. C. “It is a caustic, merciless diatribe 
depicting taxicab drivers in the Nation’s Capital as ill- 
mannered, brazen, and contemptuous of their patrons. 
Worse than that, it portrays them as dishonest and as cheat¬ 
ing their customers when opportunity arises.” It indicates 
that the complicated zone-fare system prevailing in Wash¬ 
ington enables them to overcharge strangers to the city 
with facility. The following is a typical extract from the 
article: 

“Only the natives who make a life study of the zone 
system know exactly how much is legal. It’s easy to 
tell whether you’re got one of those or some poor trust¬ 
ing visitor. For instance, when they point to the 
Capitol and ask if it’s the White House, that auto¬ 
matically doubles the fare. Any guy unpatriotic 
enough not to know his Capitol should be penalized.” 
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The defendants move to dismiss the complaint on the 
ground that it fails to state a claim upon which relief can 
be granted. The motion to dismiss is supported by an affi¬ 
davit and, therefore, will be treated as a motion for a sum¬ 
mary judgment. 1 

A jury would have a right to find that the publication 
complained of is defamatory in character, in that it tends 
to expose Washington taxicab drivers to contempt 
21 and ridicule, and also to cast aspersions on them in 
their business and occupation. The question to be 
determined, however, is whether either or both of the plain¬ 
tiffs may maintain this action. 

The plaintiff, Thomas W. Fowler, alleges that he is “the 
owner and operator of a fleet of taxicabs in the District of 
Columbia”. There is no averment that he himself, is a 
taxicab driver. The inference is to the contrary. The al¬ 
leged defamatory statements, however, are directed solely 
against taxicab drivers and do not relate to owners of taxi¬ 
cabs. 

It is well established that only a party concerning whom 
the defamatory matter is published may maintain an action 
for libel. A person who is injured by reason of the fact that 
someone else is libeled, has no right of recovery. Any 
detriment that he sustains is damnum absque injuria. 

Thus, in Security Sales Agency v. A. S. Abell Co., 205 
Fed. 941 , libelous statements were published concerning a 
trust company, whose bonds were being sold by the plaintiff 
as an exclusive agent for that purpose. The plaintiff 
brought suit for libel on the ground that the defamatory 
publication largely destroyed the market for the bonds and 
thereby seriously damaged him. Judge Rose of the Dis¬ 
trict Court for the District of Maryland, sustained a demur¬ 
rer to the declaration holding that no person other than the 


1 Rule 12(b) of the Federal Rules of Civil Procedure, as recently amended. 
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direct subject of slander or libel may maintain an action 
for suck grievance. 

The conclusion is irresistible that the plaintiff Fowler 
has no cause of action, even though he may have been 
financially injured by the publication. It cannot 
22 be said that the publication is concerning him, since 
it is a reflection on taxicab drivers and not on the 
owners of taxicabs. 

The plaintiff Howery is in a different position. He al¬ 
leges that he is a driver of a Columbia Taxicab. He sues 
in his own right and on behalf of fifty-nine other Columbia 
Taxicab drivers similarly situated. The objectionable ar¬ 
ticle is illustrated, in part, by a photograph of a Columbia 
Cab. 

In case of a defamatory publication directed against a 
class, without in any way identifying any specific individual, 
no individual member of the group has any redress. The 
reason for this rule is that ordinarily a defamatory state¬ 
ment relating to a group as a whole, does not necessarily 
apply to every single member. A minority not intended to 
be castigated has no legal cause for complaint. The only 
exception involves cases in which the phraseology of a 
defamatory publication directed at a small group, is such 
as to apply to every member of the class without exception. 

These principles were well summarized in American Civil 
Liberties Union v. Kiely , 40 F. (2d) 451, 453, as follows: 

1 ‘It is an old rule of the common law that, where words 
complained of reflect on a class of persons generally 
without making it evident that every person of the class 
is referred to, no member can maintain an action * * * 
When, however, the words reflect on every member of a 
class, each one may have an action, because the charge 
is made broadly against all.” 

This rule has been expressly adopted in the District of 
Columbia. In Service Parking Corn., v. Washington Times 
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Co., 67 App. D. C. 351, the plaintiff, who was the 

23 owner of a downtown parking lot, complained of a 
defamatory publication concerning downtown park¬ 
ing lot owners in the City of Washington. The Court held 
that the plaintiff had no cause of action in view of the fact 
that no action lies in respect to a libel against a class, unless j 
the libelous publication expressly refers to the member of 
the class who brings suit. 

In Latimer v. Chicago Daily News, 330 ILL App. 295, a \ 
newspaper had published a derogatory article concerning j 
a number of lawyers who appeared for various defendants 
in the so-called “sedition case ,, in this Court. Suit for libel \ 
was brought by a member of that group. The Court reached j 
the conclusion that no action would lie. It held that a derog¬ 
atory article concerning a group does not form the basis of j 
a right of action on the part of one or more members of the j 
group, unless the defamatory matter can be said with cer- j 
tainty to include every individual member of the class. 
Similar results have been reached in other cases, Noral v. 
Hearst Publications, Inc., 40 CaL App. (2d) 348; Louisville ; 
Times v. Stivers, 252 Ky. 843. This doctrine is also ap-1 
proved in Restatement of the law of Torts, p. 152, which j 
contains the following observations on this point: 

* a statement that all lawyers are dishonest or j 
that all ministers are liars is not defamatory of any 
particular lawyer or minister unless the surrounding j 
circumstances indicate that he was the person in¬ 
tended.’’ 

These principles are obviously applicable to the claim of! 
the plaintiff, Charles B. Howery, who states that he is one | 
of fifty-nine Columbia taxicab drivers. Even assuming that j 
the article is defamatory of Columbia taxicab drivers 

24 as a group, rather than generally of all taxicab driv¬ 
ers plying their trade in the City of Washington, no j 

i 

i 

i 

i 

i 

i 


i 

i 
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individual Columbia taxicab driver has a cause of action 
for libeL 

In view of the foregoing considerations, neither of the 
plaintiffs in this action may maintain this suit. 

Accordingly, the motion of defendants for summary judg¬ 
ment is granted, and judgment will be rendered dismissing 
the complaint. 

/s/ ALEXANDER HOLTZOFF, 
Associate Justice. 

June 7, 1948. 


25 Order 

(Filed June 26, 1948.) 

The defendants’ motions to dismiss the above-captioned 
cases came on for hearing at this term of Court and, being 
treated as a motion for summary judgment in accordance 
with Rule 12(b) of the Federal Rules of Civil Procedure, 
after argument by counsel and consideration by the Court, 
it is this 25th day of June, 1948 
ORDERED that the motions be and the same are hereby 
granted and the complaint be and the same is hereby dis¬ 
missed. 

(s) ALEXANDER HOLTZOFF, 
Justice. 

No objection as to form: 

J. Robert Cabby, 

Attorney for Plaintiffs. 
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26 Statement of Points on Appeal 

(Filed July 20, 1048.) 

I 

1. The Court erred in granting the motion of the de- j 
fendants for summary judgment and in dismissing the com¬ 
plaint. 

2. Whether or not the photographs accompanying the | 
libelous article sufficiently identify the plaintiffs as being j 
persons libeled by the article is a question of fact which 
should have been submitted to a jury. 

3. The publication of the defamatory article accom¬ 
panied by photographs of the plaintiffs’ taxicabs, bearing 
the plaintiffs’ trade name, constituted a “trade libel” for 
which plaintiff Fowler has a cause of action. 

4. Under Rule 23 of Federal Rules of Civil Procedure, 
an action may be maintained by plaintiff Charles B. Howery 
in behalf of the group of taxicab drivers affected by the ar- | 
tide. 

/&/ J. ROBERT CAREY, 

Attorney for Plaintiffs, 

709 Woodward Building. 


I hereby certify that service of a copy of the foregoing 
statement of Points was made this 20th day of July, 1948, 
by mailing same to Hogan & Hartson, Esqs., 810 Colorado 
Building, Attorneys for Defendants. 


/s/ J. ROBERT CAREY. 
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28 Designation of Record 

(Filed July 20, 1048.) 

i 

Plaintiffs designate to be included in the record on ap¬ 
peal the following: 

L The Complaint 

2. The motion to dismiss as to plaintiff Fowler and the 
affidavit in support thereof. 

3. The motion to dismiss as to plaintiff Howery and the 
affidavit in suport thereof. 

4. The opinion of Judge Holtzoff. 

5. The Order. 

6. * Statement of Points on which appellant intends to 
rely. 

7. This Designation. 


/s/ J. ROBERT OAREY, 
Attorneys for Plaintiffs, 
709 Woodward Building. 


I hereby certify that service of a copy of the foregoing 
Designation of Record was made this 20th day of July, 1948, 
by mailing same to Hogan & Hartson, Esqs., 810 Colorado 
Building, Attorneys for Defendants. 

/s/ J. ROBERT CAREY. 


/ 
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BRIEF FOR APPELLEES. 


SUMMARY OF ARGUMENT. 

I. Appellees’ article did not defame taxicab fleet owners 
in general or appellant Fowler in particular. 

II. Assuming appellees’ article was in any sense defama¬ 
tory, it was not libelous per se as to appellant Fowler, and 
is actionable only if special damages are pleaded, which 
appellant has not done. 
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m. Appellant Howery cannot show that he is one against 
whom the alleged defamatory statements were directed. 

IV. Appellant Howery has no standing to maintain a snit 
in behalf of other Columbia Cab drivers, and in any event, 
since he may not claim damages for Columbia Cab drivers 
as a class, he has never established the amount necessary 
to give the District Court jurisdiction. 

L 

Appellees’ Article Did Not Defame Taxicab Fleet Owners in 
General or Appellant Fowler in Particular. 

Appellant Fowler alleged that the appellee Curtis Pub¬ 
lishing Co. published a libelous article, including pictures 
of a Columbia Cab, which article in effect intended to mean 
that the appellant Fowler exercised no supervision over 
the drivers of his cabs, that his drivers were dishonest, that 
plaintiff allowed and condoned their unlawful conduct, and 
that the public could expect to be defrauded when riding in 
Columbia Cabs. 

A libel consists in using language which others would 
reasonably think to be defamatory of the person complain¬ 
ing of it Newell, Slander Libel, 4th Ed., p. 9. Examina¬ 
tion of the article in question in this case‘will show that 
there is nothing in it derogatory of taxicab fleet owners. 
At most the article is critical of certain practices of some 
cab drivers. Appellant Fowler is not a cab driver himself, 
but rather, he rents his cabs to licensed hackers. 

The article clearly suggests that taxicab drivers generally 
are independent contractors, .and that fleet owners cannot 
control their dealings with the traveling public. It stresses 
the helpless position of fleet owners, and the independence 
and individuality of taxicab drivers as a class. The article 
states that the hackers make ‘‘life miserable” for the fleet 
owners, sometimes causing them to 14 dread the nighttime”, 
and that owning a fleet of cabs 11 will really age a man 
fast.” These are the references in the article to persons 
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in the position of appellant Fowler and certainly none of 
this language is defamatory. 

It is alleged by appellant Fowler that appellees intended 
to assert that Fowler did not control the drivers of his 
cabs and that he condoned their practices. The article in j 
fact pointed out how impossible it was for fleet owners to 
discipline individual drivers, since the large number of 
fleet owners in the District of Columbia made it ineffective | 
to “blacklist a driver”. There is no language whatever 
in the article to even suggest that fleet owners condone the 
criticized practices of taxicab drivers. 

It is fundamental in the law of libel that the libel must j 
be of the person who complains. It is insufficient that the j 
libel may do injury to the complaining person if the libel I 
is in fact directed to someone else. Assuming that the j 
article in question could be said to be defamatory of the j 
taxicab drivers of the District of Columbia as a class, ap- |. 
pellant Fowler still has no cause of action. 

In Security Sales Agency v. A. S. AbeU Co., 205 F. 041, I 
a false statement was published that a certain trust com- j 
pany had gone into the hands of receivers. The plaintiff 
was a third party who had contracted with the trust com¬ 
pany to sell its bonds on a commission basis. In an action j 
against the publisher, plaintiff alleged it was damaged be- j 
cause the defendant’s libel impaired the marketability of j 
the bonds. The court said: 

I 

“If this action can be maintained, any one who loses j 
employment or business as the direct and proximate j 
result of words falsely spoken about some other per- ! 
son, without legal justification or excuse, may maintain j 
the suit, without alleging or proving that the defendant 
ever knew of the existence of the plaintiff, or had any j 
knowledge whatever that the plaintiff had any relations 
of any kind with the person of whom the words were 
spoken. Generally speaking, it may be true, as plain- | 
tiff contends, that any one who by his negligent conduct i 
causes injury to another should be held liable for all j 
the natural and proximate consequences of that which j 

• i 

i 

i 
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he wrongfully did. Yet nevertheless it has never been 
held that A. might sue B. for damage done to A. by 
the slanders or libels which B. has published about C. 
In the last 300 years there must have been in England 
and America hundreds and thousands of cases in which 
C. was so connected with A. that a libel or slander pub¬ 
lished about C. directly and proximately caused injury 
to A., yet A. has never been allowed to recover for 
that injury. ” (p. 943). 

In Memphis Telephone Co. v. Cumberland Tel. & Tel. Co. f 
145 F. 904, plaintiff was granted a charter to operate a 
telephone business to compete with defendant. The plain¬ 
tiff alleged it was libeled by the following statement pub¬ 
lished by the defendant: 

“It took the promoters * • * twenty years after the 
art of telephoning was discovered to undertake the 
building of an exchange, and then only after trying to 
float twice its value in bonds and the same in stock. 
It will not take them twenty minutes to get out if they 
succeed in unloading this ‘wad’ of ‘securities’ on the 
‘dear public.’ ” (p. 905). 

In upholding a demurrer to the complaint the court said: 

“These considerations satisfy us that the language 
was intended for the promoters, and that the public 
would read it in that sense • • There is no reflec¬ 
tion upon the new company, upon its credit, its stabil¬ 
ity, or its service. If, for some extrinsic cause not 
appearing in the publication itself, the language did 
prove injurious to the plaintiff, this should have been 
averred, and the resulting special damages alleged and 
proved.” (p. 908). 

In Ashley v. Harrison, 1 Esp. 48, Peake, 194, 256, defen¬ 
dant libeled a singer, she left her employment, and the pro¬ 
prietor sued alleging that his oratorios had, in consequence 
of her absence, been more thinly attended. The court held 
that the proprietor had no action and that if the performer 
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was injured, an action could only be maintained on her 
behalf. 

To conclude, if there is any defamation in appellees’ 
article it is of the cab drivers of the District of Columbia 
as a class. There is nothing in the article which reflects 
on fleet owners in any way. 

However, even assuming for argument that the article 
reflects in some way on the fleet owners of the District of 
Columbia generally, the appellant Fowler can not identify 
himself as one against whom any such libel was directed. 

If a class generally is libeled, for one of the class to recover 
it is necessary for him to show that the article referred j 
solely or especially to him. 

In Service Parking Corp. v. Washington Times Co., 67 
App. D. C. 351, 92 F. 2d 502, defendant published a story 
concerning the “parking lot racket”, and referred to the j 
“chiseling of parking lot owners.” Plaintiff was one of 
a dozen parking lot owners in the “down town section” of j 
the District of Columbia, identified in the article as the ! 
locale of some of the suspects. In directing a verdict for ! 
defendant, this Court said: 

“It was necessary for the appellant to prove that the 
defamatory words referred to him. As it is put in 
Odgers, Libel and Slander (6th Ed. 1929) p. 123: • • • 

“ ‘If the words used really contain no reflection on 
any particular individual, no averment or innuendo j 
can make them defamatory. “An innuendo cannot 
make the person certain which was uncertain be- 
fore.” > • * • 

“Newell, Slander and Libel (4th Ed. 1924) §220, pp. 
262-263 expresses it thus: 

“ ‘Where defamatory matter is published against a 
class or aggregate body of persons, an individual 
member not specially included or designated cannot | 
maintain an action, for this, among other reasons, 
that the body may act very corruptly or disgrace¬ 
fully, and yet the individual may have been in the 
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minority and may have opposed measures alluded 
to • 

“The jury could not reasonably have concluded from 
the appellant’s evidence that the article referred ‘solely 
or especially’ to him. . . . There is no language re¬ 
ferring ‘to some ascertained or ascertainable person’. 
Nor is the downtown class so small, as shown by the 
appellant’s evidence, as to cause defamation of it to 
defame appellant Under the rule settled in the Fed¬ 
eral courts, the appellant was bound to produce not 
merely a scintilla of evidence, but substantial evidence, 
that the article referred to him. * * *” (pp. 353-355). 

In the present case, there is no reference in the body of 
the article to the appellant Fowler’s business. A cab of 
the appellant’s is pictured in conjunction with the article. 
As stated above, even if it can be said that fleet owners in 
general have been disparaged by the article, the publication 
alone of a picture of a taxicab of appellant Fowler is not 
sufficient identification of him from among fleet owners in 
general to qualify him for recovery within the rules of the 
Service Parking Corp. case, supra. 

In Crashley v. Press Publishing Co., 179 N. Y. 27, 71 
N. E. 258, the New York World had published an article 
identifying the plaintiff Crashley as the leader of a revolu¬ 
tion in Brazil, and the owner of a boat-shop in which the 
revolutionists had their headquarters. The article con¬ 
tinued with a description of the method by which the 
“Crashley crowd” was defrauding innocent investors into 
supporting the revolutionists. In holding for the defen¬ 
dant, the court, on the question of sufficient identification, 
said: 

“This plaintiff, personally, may have been motivated 
by . . . high principles and yet his following, or the 
‘crowd’ associated with him, may have been sordidly 
interested. The article does not state that of him; 
however, it does impute sordid interests to his ‘crowd’. 
I do not think that to attach his name to the coterie, 
which surrounded him, was to impute to him their per¬ 
sonal defects, or moral turpitude.” 
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See also Latimer v. Chicago Daily News, Inc., Noral v. 
Eearst Publications, Inc., and Louisville Times v. Stivers, 
infra, Sec. IIL 

Appellant Fowler in his brief relies on Merle v. Sociologi¬ 
cal Research Film Corp., 166 App. Div. 376, 152 N. Y. S. 
829, in which it was held that a moving picture which pic¬ 
tured a building bearing plaintiff’s firm name and which 
suggested that white slave traffic was carried on within was 
libelous per se of plaintiff. It should be noted first that 
the court did not consider that there had been a libel of 
plaintiff’s business. The distinguishing feature, however, 
between that situation and the facts of this case is that in 
the Merle case the plaintiff Merle had control of his ware¬ 
house and business and it was natural therefore to think 
of him as responsible for immoral conditions which existed 
therein. The court distinguished a case holding it no libel 
of a restauranteur to say his restaurant was frequented by 
anarchists since he was not responsible for the character 
of his guests and said: 

• • whatever may be the moral responsibility of a 
saloon or restaurant owner to keep out vicious guests, 
the measure of responsibility resting upon a factory 
owner who has complete control of his premises and 
can restrict visitors there in any way he sees fit, is 
obviously governed by different considerations.” 

In the present case, appellant Fowler did not have a com¬ 
parable control over the drivers of his cabs, and appellees’ 
article was clear in pointing this out. 

Appellant Fowler in his brief stresses the proposition 
that the publication of false statements about one’s busi¬ 
ness is actionable. Of this there can be no question. But 
as pointed out by the trial judge below, “the alleged de¬ 
famatory statements, however, are directed solely against 
taxicab drivers and do not relate to owners of taxicabs.” 
As already pointed out, there is nothing in the appellees’ 
article to support the inference that appellant “condoned” 
the criticized practices of his drivers. The article clearly 
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inferred just the opposite, namely, that taxicab owners had 
been unable to control the alleged practices. 

Appellant in his brief has elaborated on the law of dis¬ 
paragement of property. Again, appellees take no issue 
with this general proposition of law. Appellees point out, 
however, that no property of appellant Fowler was dis¬ 
paraged. There was no suggestion in the article that ap¬ 
pellant Fowler’s taxicabs were in poor condition or danger¬ 
ous, or that those who rented his cabs were dissatisfied 
with his cabs in any respect. 


n. 

Assuming Appellees’ Article Was in Any Sense Defamatory, 
It Was Not Libelous Per Se as to Appellant Fowler, 
and is Actionable Only if Special Damages Are Pleaded, 
Which Appellant Has Not Done. 

Appellant Fowler argues that pictures of Columbia Cabs 
associate his business with the article. Appellees’ position 
is that if there is anything libelous in the article it is of 
persons other than Fowler or taxicab owners. However, 
even giving the article the most unfavorable interpretation 
possible, it cannot be construed as being libelous per se of 
appellant Fowler either individually or in his business. 
Consequently he is not relieved of the necessity of pleading 
his damages specially, which he has not done. 

Newell on Slander and Libel , 4th Ed. states the rules as 
follows: 

“When language is used concerning a person or his 
affairs which from its nature necessarily must, or pre¬ 
sumably will as its natural and proximate consequence, 
occasion him pecuniary loss, its publication prima facie 
constitutes a cause of action and prima facie consti¬ 
tutes a wrong without any allegation or evidence of 
damage other than that which is implied or presumed 
from the fact of publication; and this is all that is 
meant by the terms ‘actionable per se,’ etc. Therefore 
' the real practical test by which to determine whether 
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special damage must be alleged and proven in order | 
to make out a cause of action for defamation is whether j 
the language is such as necessarily must or naturally j 
and presumably will occasion pecuniary damage to the | 
person of whom it is spoken.’’ (p. 170). 

I 

“The law guards most carefully the credit of all mer- j 
chants and traders. Any imputation on their solvency, 
any suggestions that they are in pecuniary difficulties, ! 
is therefore actionable without proof of special dam- j 
ages.” (p. 184). 

“Defamatory words which impute to a person dishon- j 
esty and fraud in the conduct of his trade, such as 
knowingly selling inferior articles as superior, or wil¬ 
fully adulterating his wares, will be actionable without 
proof of special damages; • • •” (p. 187). 

“When on the face of them the words used by the de- I 
fendant clearly must have injured the plaintiff’s repu¬ 
tation, they are said to be actionable in themselves; j 
and the plaintiff may recover a verdict for a substantial 
amount without giving any evidence of actual pecuni- j 
ary loss. But where the words are not on the face of 
them such as the law will presume to be necessarily 
prejudicial to a person’s reputation, evidence must be 
given to show that as a matter of fact some appreciable ! 
injury has followed from their use. • * •” (p. 825). 

! 

In the present case there was nothing in the article which j 
must necessarily have caused appellant Fowler pecuniary j 
damage. There was no reflection on his credit. There was 
nothing imputing to him dishonesty in his business. There j 
was nothing which must necessarily have injured his repu -1 
tation. Appellant merely says that he was “associated”! 
with the practices referred to in the article, a very vague 
complaint. Appellant’s contention that appellees suggested 
that appellant condoned the criticized practices of drivers 
is not substantiated in the article. It therefore follows that j 
special damages must be alleged to give appellant Fowler j 
a cause of action. 

In National Refining Co. v. Benzo Gas Motor Fuel Co.,! 
20 F. 2d. 763, the question was whether certain defamatory 
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statements of defendant concerning the product of the 
plaintiff, a manufacturer and vendor of benzol gasoline, 
constituted a libel per se of plaintiff. The court said: 

“The words used in the statements in the case at bar 
were not ambiguous. Their construction was therefore 
for the court. New York Evening Post Co. v. Chaloner 
(C. C. A.) 265 F. 204, 219. They should be given their 
plain, ordinary meaning. When so construed we find 
nothing in them which reflects on the honesty or in¬ 
tegrity of plaintiff; nothing that imputes to it fraud 
or deception; nothing which indicates reprehensible 
methods in the conduct of its business. We think the 
article was not libelous per se, and was not actionable 
unless special damage was alleged and proven.” 
(p. 771). 

Appellant Fowler has alleged in paragraph (4) of his 
complaint that appellees’ publication “has caused many 
of the persons who have been renting taxicabs from the 
plaintiff to refrain from renting ‘Columbia Cabs’, and the 
plaintiff Thomas W. Fowler in the operation of his business 
has been otherwise seriously injured, his credit has been 
destroyed and his standing in the taxicab industry has been 
damaged and impaired.” 

Buie 9(g) of the Federal Rules of Civil Procedure pro¬ 
vides : 

“SPECIAL DAMAGE. When items of special dam¬ 
age are claimed, they shall be specifically stated.” 

Moore f s Federal Practice states that: 

“• • * if words are not slanderous per se, no cause 
of action can be stated without alleging special dam¬ 
age. • • * Where special damage must be alleged 
before a cause of action can be stated, the courts re¬ 
quire a good deal of particularity, especially in the 
slander and libel cases; the complaint must set forth 
precisely in what way the special damage resulted 
from the spoken or written words; it is not sufficient 
to allege generally that the plaintiff has suffered spe- 
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cial damages, or that the party has been put to great 
costs and expenses.” 1 Moore Fed. Practice 599, 600. 

In Shaw Cleaners & Dyers v. Des Moines Dress Club , 215 
Iowa 1130, 245 N. W. 231, plaintiff’s advertising campaign 
stressed half price cleaning. Defendant replied with ad¬ 
vertising that “garments cleaned at one-half price are only 
one-half clean.” Plaintiff alleged that the defendant’s ad¬ 
vertising campaign was directed to the plaintiff, and as to 
damages alleged: 

“Because of said publication, the patronage of the 
plaintiff through its several stores and mail orders 
was thereupon immediately decreased to the extent of 
at least $500.00 per week with a consequent loss of 
profits; and, because thereof, said decrease of patron¬ 
age and profits has continued and will continue per¬ 
manently. Because of the nature of the services ren¬ 
dered by the plaintiff to its patrons and customers, the 
great number of patrons and customers served and the 
small amount received from each patron or customer 
for the services rendered by the plaintiff, it is impos¬ 
sible for the plaintiff to state the names of the indi¬ 
vidual patrons and customers lost and the respective 
amount of business lost from each patron or customer 
on account of said publication, but the plaintiff has 
thereby suffered a general loss of business and profits 
to said extent and said loss is continuing and will con¬ 
tinue permanently. Because of said loss of business 
and profits, the plaintiff has suffered special damages 
to its business in the sum of $25,000.00.” 

The court held the special damages were insufficiently 
pleaded, saying: 

“Special damages are such as the law will not infer 
in the nature of the words themselves and all of the 
authorities agree that a plea of special damages must 
refer to some specific detailed loss. • • • A general 
allegation of loss of patronage in a gross amount and 
consequent loss of profits is not sufficient as an aver¬ 
ment for special damages. In section 755, Newell on 
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Slander & Libel (4th Ed.), the correct rule is stated 
as follows: * An allegation stating generally that in 
consequence of the defendant’s words the plaintiff has 
lost a large sum of money, or that his practice or busi¬ 
ness has declined, is not sufficiently precise where the 
words are not actionable per se. The names of the 
persons who have ceased to employ the plaintiff, or 
who would have commenced to deal with him had not 
the defendant dissuaded them, should be set out in the 
statement, and they themselves called as witnesses at 
the trial to state their reason for not dealing with the 
plaintiff * * *. If the plaintiff can not .give the names 
of those who have ceased to deal with him, • • • he 
must fail in his suit, althongh there has in fact been 
a falling off in his business.’ 

4 ‘In section 757, the same author states: t Loss of cus¬ 
tomers is special damage, and must be specially alleged 
and the customers’ names stated,’ etc.” 

The rule of the Federal courts is stated with more par¬ 
ticularity in Erich Bowman Remedy Co. v. Jensen Salsbery 
Laboratories, 17 F. 2d 255. Plaintiff manufactured a cow 
medicine. Defendant in a livestock journal published an 
analysis of plaintiff’s medicine by the State food chemist, 
naming it by name, and then stated: 

“This analysis corresponds in all respects to the an¬ 
alysis of samples of this product sent to our laboratory, 
which only goes to prove that P. T. Bamum’s state¬ 
ment 50 years ago can be applied even at the present 
time.” (p. 256). 

Plaintiff alleged that defendant intended to assert that 
plaintiff’s remedy was worthless and a fraud and a hum¬ 
bug, and that plaintiff “was knowingly engaged in the 
business of cheating and defrauding the public.” The 
plaintiff further stated that its good name and business 
reputation had been injured and that it had suffered great 
loss and deprivation of profits. The court held that spe¬ 
cial damages were insufficiently pleaded. 
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“It was therefore necessary for the plaintiff to allege 
either the loss of particular customers by name, or a j 
general diminution in its business, and extrinsic facts 
showing that such special damages were the natural 
and direct result of the false publication. If the plain¬ 
tiff desired to predicate its right to recover damages 
upon general loss of custom, it should have alleged 
facts showing an established business, the amount of 
sales for a substantial period preceding the publication, j 
the amount of sales subsequent to the publication, facts 
showing that such loss in sales were the natural and 
probable result of such publication, and facts showing 
that plaintiff could not allege the names of particular 
customers who withdrew or withheld their custom.” | 

(p. 261). 

i 

“If the plaintiff predicates his action on the loss of 
particular customers and not on general loss of custom 
and is able to offer proof at the trial of the loss of 
such particular customers, he ought to be able, and 
should be required, to allege the names of such cus¬ 
tomers in his complaint.” (p. 262). 

4 4 The complaint did not allege a state of facts showing 
that it was impossible for plaintiff to allege and prove 
the loss of particular customers, it did not allege facts j 
showing a general loss of business, and it did not 
allege facts showing that such diminution of profits 
was the direct and natural result of the publication. 
We therefore conclude that there was no sufficient alle- i 
gation of special damages.” (p. 262). 

' j 

Appellant Fowler has alleged merely that appellees’ ar¬ 
ticle caused certain of his drivers to refrain from continu¬ 
ing to rent appellant’s cabs. Whether appellant has in- j 
tended to plead a general diminution of business or the loss j 
of particular customers, he has not conformed to the rule j 
of the Federal courts. If there have been certain drivers 
who have refrained from renting from him because of ap- j 
pellees’ article, appellant Fowler knows who they are. Yet 
he has not stated who has refrained, or how many have 
refrained. Such information is certainly available to the! 


I 
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appellant. Appellant has made no attempt to show how 
his business has been damaged, other than in general state¬ 
ments, and as a consequence he has not adequately pleaded 
special damages. 


Appellant Howery Cannot Show That He is One Against 
Whom the Alleged Defamatory Statements Were Di¬ 
rected. 

Appellant Howery alleged that he is one of sixty Colum¬ 
bia Cab drivers and that he brings an action against defen¬ 
dants in his own behalf and on behalf of the other fifty-nine 
Columbia Cab drivers, for the publication by appellees of 
an article allegedly defaming Columbia Cab drivers. Ap¬ 
pellant Howery did not allege that the article mentioned 
him, or any Columbia Cab drivers, but asserted that a pic¬ 
ture of a Columbia Cab was published. From this he 
sought by innuendo to infer that the article ‘‘ in effect said” 
and 44 intended to mean” that he “and fifty-nine Columbia 
Cab drivers were dishonest, were ‘chiselers ’, regularly 
cheated the public and overcharged tourists and habitually 
■violated the law. . .” 

Like the article in the Service Parking Corp. case, supra, 
the article in the instant case nowhere refers to appellant 
or to Columbia Cab drivers. Columbia Cab drivers as a 
group are not singled out from among District of Columbia 
cab drivers generally. But even assuming for argument 
that Columbia Cab drivers as a class were so identified, ap¬ 
pellant Howery has no cause of action because he himself 
was no where or in no way so identified. This is the uni¬ 
versally established rule of libel and is clearly set forth 
by this Court in the Service Parking Corp . case, supra. 

In Latimer v. Chicago Daily News, Inc., 330 Ill. App. 
295, 71 N. E. 2d 553, plaintiffs were nine of twenty- 
three lawyers representing the defendants in the District 
of Columbia mass sedition trial of 1944. The Chicago Daily 
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News had published an article which characterized the trial l 
as one 4 ‘where the scum of political gangsterdom in this 
country are represented by as craven a group of lawyers j 
as I’ve seen. . In finding for the defendant, the court 
held that the defamatory language could not reasonably be 
said to be directed toward each and every one of the de¬ 
fense attorneys, and said: 

I 

“ * * * an article such as this, directed against a group 
but not deemed to include all constituent members of I 
the group, does not give plaintiffs a right of action for j 
libel. No innuendo, under such circumstances, can 
render certain the identity of the plaintiffs, which is ! 
otherwise uncertain in the article.” (p. 298). 

The Illinois court cited not only the decision of this Court' 
in the Service Parking Corp. case, supra, but Noral v.! 
Hearst Publications, Inc., 40 Cal. App. 2d 348, 104 P. 2d j 
860 where defendant published an article stating that “tax- j 
payers pay the relief bill for the 31,000 Worker’s Alliance j 
members and their officials divert their membership dues j 
to further Communist agitation under direct orders from i 
the Third Internationale headquarters in Russia.” Plain- j 
tiff, an official of the organization, alleged that the defama¬ 
tion had been so understood to refer to him by the reading j 
public. The court determining that there were numerous! 
officials of the organization, held that the trial court Imd 
properly dismissed the complaint for failure to state a| 
cause of action, saying: 

“To say that ‘their officials divert membership dues’ is j 
an attack upon a large group of persons. An accusa-j 
tion such as that complained of cannot have the quality! 
of a libel unless there be certainty as to the individuals j 
accused. There is nothing in the published article 
that makes a personal application to the plaintiff. . J 

“Even where there is a small group involved and thej 
language fails to indicate affirmatively that all mem¬ 
bers were involved in the charge, it was held that ‘de-j 
famatory words must refer to some ascertained or 


i 

I 

I 
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ascertainable person, and that that person must be 
the particular plaintiff’ ...” (p. 350). 

In Louisville Times v. Stivers, 252 Ky. 843, 68 S. W. 2d 
411, it was held that a defamation directed towards the 
Stivers clan would not give rise to a cause of action in 
favor of one of the Stivers family, the Kentucky Court of 
Appeals saying: 

“. . . what we are seeking to point out is that, as the 
number of the class affected increases, so also does the 
difficulty any one of the class would have in showing 
the defamatory article was directed at him.” (p. 848). 

Similar rulings were handed down on analogous fact situa¬ 
tions in Kassowitz v. Sentinel Co., 226 Wis. 468, 277 N. W. 
177; Latimer v. Kronachnabl, 239 Wis. 375,1 N. W. 2d 799; 
Owens v. Clark, 154 Okla. 108, 6 P. 2d 755; and Smart v. 
Blanchard, 42 N. H. 137. 

Appellant Howery seems to recognize that he can state 
no cause of action in his own behalf because he attempts to 
also state a cause of action in behalf of an unnamed and 
otherwise unidentified class of persons who at some one or 
more times have driven Columbia Cabs. It is implicit that 
if none of the individuals can state a cause of action, ap¬ 
pellant Howery cannot state a cause of action in their be¬ 
half. Only one case has been discovered in which the mem¬ 
bers of a class allegedly libeled by a defamatory publication 
have thus sought to avoid the fact that they each individ¬ 
ually had no cause of action. In Giraud v. Beach, 3 E. D. 
Smith (N. Y.) 337, 344, the New York Sun had published 
an article accusing some of the members of Hose Company 
No. 12, a volunteer fire company, of stealing the.author’s 
hat.' Plaintiffs alleged that they were members constitut¬ 
ing the company, and sought to maintain an action for the 
alleged libel. In holding that plaintiffs failed to state a 
cause of action, the court said: 

“. .'. there can be no doubt that a joint action in favor 
of all cannot be sustained. They are not all libeled, 


17 


as the offense is only charged against some of that 
body, and as a body there is no injury sustained by 
them, and they have no community of interest for in¬ 
jury to which such action can be maintained. ’ ’ 

A careful reading of appellant Howery’s complaint dis¬ 
closes no allegation of facts sufficient to enable reasonable 
readers to identify either him or any member of the class 
he seeks to represent among those whom appellees have 
allegedly accused of wrongdoing. A fair reading of the 
published article, of which appellant complains, reveals that 
no such allegation could be made. 

IV. ! 

Appellant Howery Has No Standing to Maintain a Suit in 
Behalf of Other Columbia Cab Drivers, and in Any i 
Event, Since He May Not Claim Damages for Columbia 
Cab Drivers as a Class, He Has Never Established the 
Amount Necessary to Give the District Court Juris- ' 
diction. 

Appellees have established above that because neither j 
appellant Howery nor any other Columbia Cab driver has 
an individual cause of action, no class action in behalf of 
all Columbia Cab drivers can lie. There are other defici- j 
encies, however, in appellant Howery’s class action. 

Appellant Howery has attempted to maintain a spurious j 
class suit, since he has alleged no facts on which to base 
a true class action. 2 Moore Fed. Practice 2241 et seq. In 
a spurious class suit plaintiff must show that he is fairly j 
representative of his class. Pennsylvania Co. for Insur -1 
anceSy Etc. v. Dechert, 123 F. 2d 979. Appellant in his j 
complaint alleges no such facts. 

Appellant Howery has alleged damage to himself and i 
fifty-nine other Columbia Cab drivers as a group, and has i 
not alleged any damages to himself individually. Even if 
a spurious class suit were in this case proper, each member j 
of the class must intervene to assert and prove damages! 
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in his own behalf. Appellant may not attempt to collect 
damages in behalf of the group as a whole or for any one 
other than himself. Alabama, Independent Service Station 
Assoc., Inc. v. Shell Petroleum Corp ., 28 Fed. Supp. 386. 

Furthermore, since there is no fixed amount in excess 
of $3,000.00 at stake, and since appellant Howery has 
pleaded no damages for himself individually, he has not 
shown the jurisdictional amount necessary for his suit. 

In Knowles v. War Damage Corporation, No. 9658, de¬ 
cided by this Court October 4, 1948, plaintiffs brought suit 
against the defendant corporation to require it to file an 
accounting of insurance premiums received by it. Plain¬ 
tiffs said they sued on behalf of themselves and all other 
policyholders and contended that the net premiums of de¬ 
fendant, all losses having been paid, were the equitable 
property of its policyholders as refundable unearned pre¬ 
miums. The question was whether the amount in contro¬ 
versy was $18, plaintiff’s own premium payments, or $300,- 
000,000, the amount of all premium payments. Plaintiffs 
contended that the claims of all policyholders could be 
aggregated, on the ground that it was a class action. 

In affirming a dismissal of plaintiff’s action, this Court 
said: 

“For purposes of satisfying the $3,000 limitation on 
federal District Court jurisdiction, the sum at stake 
in a true class action is the total amount involved, i.e., 
the aggregate of all of the individual claims. This is a 
clear exception to the general rule that where separate • 
persons join, or are joined, as plaintiffs in a federal 
court, each must aver, and be prepared to prove, that 
at least $3,000 is involved in his own claim. And only 
those making such a showing can remain in the action.” 

This Court then examined the types of class actions pro¬ 
vided for in Rule 23 of the Federal Rules of Civil Procedure 
and determined plaintiff’s suit to be a “spurious class ac¬ 
tion”, subject to the general rule last cited, and concluded: 

“In the present case, there are but two plaintiffs 
(husband and wife) with but one claim. There can be 


no aggregation of their claim with those of all other 
policyholders for jurisdictional purposes, unless the 
case can be catalogued as a true class action. It cannot 
be so catalogued for at least two dear reasons. First, 
there is no showing that plaintiffs will adequately rep¬ 
resent the class. The numerical factor weighs heavily 
against them, they being two seeking to represent some 
6,000,000; and they show nothing to offset this detri¬ 
ment. Secondly, their right and interest are several 
from those of any other in the alleged class, being de¬ 
pendent upon their contract of insurance. There can, 
therefore, be no aggregation of amounts, and plaintiffs 
fail for not showing that $3,000 is involved. It does not 
matter that the action might still be designated a class 
action under Rule 23(a)(2) or (3).” 

CONCLUSION. 

It is submitted that the action of the District Court in 
granting appellees ’ motions for summary judgment and 
dismissing appellants’ complaint was correct and should be 
affirmed. 


Respectfully submitted, 

Edmund L. Jones, 

Howard Boyd, 

George D. Horning, Jr., 
Attorneys for Appellees, 
810 Colorado Building, 
Washington 5, D. C. 



